ANNEX A to

Chapter 18
THE FULL CAPACI TY REQUI REMENT
1. I nt r oducti on
1.1 This Annex provides guidance on the requirenent for certain

purposes of British nationality law including naturalisation,
that applicants should be "of full capacity"”.

1.2 Full capacity is defined in s.50(11) of the British
Nationality Act 1981 as being "not of unsound mnind". It is
not further defined in the Act, but the requirement can be
regarded as having been satisfied if the standard set out
bel ow is net.

2. St andard

2.1 Al we expect from applicants is that they should be able to
grasp, however dimy, the purpose of their application. W
should not expect a total understanding of nationality or
citizenship, or a grasp of the procedures or of the statutory
provi sions. Nor should we necessarily expect a continuing and
sustai ned | evel of conprehension. But applicants should be of
sufficiently sound mind to know before applying that they want
to acquire or, as the <case nmay be, renounce British
nationality (even if they need advice or assistance from
others in making this decision). Before granting an
application we should have no reason to doubt that that |evel
of understanding is present or capable of being restored.

2.2 The full capacity requirement is not intended to deny British
nationality to, or prevent renunciation of British nationality
by, people whose nental disability makes it difficult for them
to communi cate. This requirenent is concerned only with a
| ack of conprehension resulting fromsuch a disability, and we
must be careful to make this distinction.

3. VWi ver of the requirenent to be of full capacity

3.1 Under s.44A of the British Nationality Act 1981, as inserted
by s.49 of the Immgration, Asylum and Nationality Act 2006,
the Secretary of State has discretion to waive the requirenent



3.2

3.3

to be of full capacity "if he thinks it is in the applicant’s
best interests [to do so]".

Gover nors and Li eut enant - Gover nors may exerci se this
discretion on behalf of the Secretary of State in cases for
which they have delegated responsibility under s.43 of the
1981 Act.

Section 49 of the 2006 Act entered into force on 31 August
2006, and discretion to waive the full capacity requiremnent
may be exercised in any application decided after that date.

Consi deration of applications

4.3

Most applicants find no difficulty in meeting the ful
capacity requirenent. W should, therefore, assunme that
applicants nmeet the requirenent unless there is information to
cast doubt on this (e.g. a report froma referee or doctor, or
from an address suggesting that an applicant is an in-patient
in an establishnent for the nmentally handi capped). In such a
case, referee enquiries nay be appropriate to establish the
position, or a letter to the applicant's agent or guardian or
to the applicants thenselves. (Were applicants have | odged
their own applications, the presunption nust be that they neet
the full capacity requirement unless there is substantia
evidence to the contrary).

If it appears that the applicant may have a nental illness or
handi cap, or is receiving in-patient or out-patient treatnent
in any establishnent for the nmentally ill or handi capped, this
is not in itself sufficient grounds for refusing the
appl i cation. Where there is information which could cast

doubt on whether the requirenent has been net, we should give
applicants (or their guardian/agent) the option of submtting,
at their cost, a report fromtheir doctors or from a person
professionally responsible for their care or welfare. W
should explain both the full capacity requirenent and our
interpretation of it (by sending a copy of the Notes attached
to this Annex), and invite as much information as possible to
hel p us reach a decision on the application

In rare cases, there may be conflicting professional opinions
about an applicant's mental capacity. |In such cases, it would
nornally be right to give the applicant the benefit of the
doubt .



4.4

In cases where the applicant cannot be considered of ful
capacity we should consider whether it would be in his or her
best interests to waive the requirenent. It will normally be
appropriate to take account of:

e the views of the applicant, to the extent that s/he is able
to express them

e the views of any person, professional or otherw se, who has
assuned responsibility for the applicant’s welfare; and

e the citizenship status of other famly nenbers, especially
those with whom the applicant resides or is in regular
cont act

The decision whether or not to waive the full capacity
requi renent shoul d be taken by a Seni or Caseworker.

Cat h and pl edge

Applications nade before 1 January 2004

5.1

Where a successful applicant is required to take an oath of
al l egiance, the person admnistering the oath is likely to
want to be satisfied that the applicant understands the
significance of what is happening. | f the person
admnistering the oath is not so satisfied, we cannot
intervene, but we should be ready to give an explanation of
the full capacity requirenent if asked to do so by sending a
copy of the Notes attached to this Annex. [If an applicant who
is required to take the oath of allegiance is unable to find
anyone willing to admnister the oath, we cannot issue a
certificate of naturalisation

Applications nmade on or after 1 January 2004

5.2

For all successful adult applicants for British nationality
received on or after 1 January 2004, the oath and pledge wl |
normally be admnistered at a citizenship cerenony. The
person admi nistering the oath and pledge (in nost instances a
Superintendent Registrar or their Deputy) is likely to want to
be satisfied that the applicant understands the significance
of what is happening. If the person admnistering the oath
and pledge is not so satisfied, we cannot intervene, but we
should be ready to give an explanation of the full capacity



requirenent if asked to do so. In the event that the
i ndividual administering the oath and pledge has such a
concern, their first point of contact for advice will be the
Ctizenship Cerenonies Support Team (CCST). Qui dance to
Regi strars on citizenship cerenonies, which wll include
direct contact details for the CCST, will advise that if any
concerns cannot be satisfied prior to the cerenmony taking
pl ace, it should be postponed until the matter is resol ved.

5.3 Where the requirenent to be "of full capacity" has already
been waived, it will be usual also to waive the requirenents
(a) to nake the oath and pledge and (b) to do so at a
citizenship cerenony. However, we should invite the views of
those nmentioned in paragraph 4.4 on this point. Were there
is a desire for the applicant to attend a citizenship
cerenony, perhaps as part of a famly group of applicants, it
shoul d be possible to accomodate this. Such requests will,
in most instances, be dealt with by the Ctizenship Cerenonies
Support Team followi ng discussion with the relevant |oca
authority.

Concl usi on

6.1 These guidelines are not intended to be rigid, and each

application shoul d be consi der ed i ndividually and
synpathetically on its nerits. |In cases where it is proposed
to act outside these guidelines, the papers should be noted in
NPSCU Pol i cy Secti on.



EXPLANATORY NOTES

FULL CAPACITY - THE STANDARD REQUI RED

1. Al applicants for naturalisation and for renunciation and subsequent
resunption of citizenship under the British Nationality Act 1981 nust
be of full capacity. At s.50(11) of the Act, full capacity is defined
as being "not of unsound mind'. There is no further definition, but
the followi ng paragraphs indicate how this requirenment is currently
adm ni st er ed.

2. The fact that a person suffers froma nental illness or handicap, or
is receiving in-patient or out-patient treatnent in any establishment
for the nentally ill or handicapped, is not in itself a reason for
refusing an application. Nor is the full capacity requirenent
intended to be a bar to citizenship, or to renunciation of
citizenship, for people whose nental illness or handicap nakes it
difficult for themto comunicate. This requirenent is concerned only
with lack of conprehension resulting fromsuch an illness or handicap.

Applicants may be regarded as being of full capacity if they have
some under st andi ng, however dim of the purpose of their application.

3. A very sinple level of understanding is all that is required; not a
conpr ehensi ve know edge of nationality or citizenship nor any grasp of
the procedures and statutory provisions.

4, A continuing and sustained level of conprehension is not expected.
However, at the time of application, an applicant should have sone
under standi ng that he or she wants to acquire or, as the case nmay be,
give up British nationality, albeit with advice and assistance from
others, and this level of understanding nust also exist when an
application is granted.

5. From 31 August 2006, the Secretary of State may waive the requirenent
to be of full capacity if he thinks it would be in the applicant’s
best interests to do so.



