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This guidance tells you about the lead case known as ‘HH Irag’ and how this informs current
case law governing deportation casework.

It provides instructions on how to handle cases that meet the criteria:

¢ where the subject is currently being detained
e where they are on bail and/or contact management restrictions, or
¢ in circumstances where a deportation order has been made.

Changes to this guidance — This page tells you what has changed since the previous
version of this guidance.

Contact — This page tells you who to contact for more help if your senior caseworker or line
manager can’t answer your question.

Information owners — This page tells you about this version of the guidance and who owns it.

Safeguard and promote child welfare — This page explains your duty to safeguard and
promote the welfare of children and tells you where to find more information.

In this section

Changes to this
guidance

Contact

Information owners

Links to staff intranet
removed
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This page lists the changes to the HH Iraq case law guidance, with the most recent at the

top.

Date of the change

Details of the change

15 May 2013

Six month review by the modernised guidance
team:

e Minor housekeeping changes.

Related links

See also
Contact

Information owner

6 November 2012

Six month review by the modernised guidance
team:

¢ Minor housekeeping changes.

For previous changes you will need to access
the archived guidance. See related link: Iraq
decisions HH Irag — Archive
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This page tells you about the basis to the appeal of ‘HH Iraq’, heard by the former Asylum
and Immigration Tribunal (AIT) in 2007.

‘HH’ is an Iraqgi national who appealed against a deportation order. His complaint, amongst
other things, was that to deport him would be in breach of the Secretary of State’s published
policy in the Operational Enforcement Manual (OEM). At the time of the appeal, it read as
follows:

‘Enforcement action should not be taken against a national who originates from countries
which are active war zones’.

‘HH’ argued that Iraq should have been considered as an active war zone, and hence his
case would fall within the scope of the above instruction, and thereby preclude him from
deportation to his home country.

The Tribunal found that the OEM was applicable to the ‘HH’ case because:
e Irag was currently a war zone, and
e enforcement action was not restricted to the act of removal itself, but began well before

that stage and included a decision to intend to make a deportation order.

As a result of the tribunal’s findings the decision to make a deportation order against ‘HH’
was deemed unlawful because the policy in the OEM had not been followed.
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This page tells you the action taken to amend enforcement policy immediately after the
handing down of the judgement in the ‘HH’ case, and its scope in other deportation cases.

To avoid further difficulties, the relevant paragraph of the Operational Enforcement Manual
(OEM) was revised on 14 December 2007, and removed altogether on 14 January 2008. As
a result any decision made to deport to Irag made before 14 December 2007 became
unlawful.

The paragraph was accidentally placed back into the OEM during a revision on 13 March
2008 and remained there until 17 June 2008. As a result, decisions made during this period
must also be regarded as unlawful.

The policy set out in the OEM applied to persons from any country which was an ‘active war
zone’ and against whom enforcement action had been taken. However, there is no definition
in the policy of an ‘active war zone’.

As it was determined by the Asylum and Immigration Tribunal (AIT), and accepted by the
Secretary of State, that Iraq was in a state of internal armed conflict for the purposes of
International Humanitarian Law, this judgment is restricted to Irag, and only Iragi nationals
come within its scope.

Detention under immigration powers at the end of a custodial sentence can only take place
in Section 3(5) 1971 Act ‘conducive’ deportation cases where a notice of intention to deport
(ICD.1070) has been served, or where the deportation order has been signed.

Where a decision to make a deportation order is incorrect or unlawful, any detention in line
with this decision is also unlawful.
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This page tells you about which Iraqgi deportation cases need to be reviewed following ‘HH
Iraq’ and how to handle this process.

The vast majority of cases affected by HH Iraq have now been cleared. However, these
instructions will remain valid for criminal casework case owners dealing with any residual
cases yet to be reviewed.

If a decision was made to deport an Iraqi national before 14 December 2007, or between 13
March 2008 and 17 June 2008, the subject will require an immediate review of their
deportation decision to limit any potential claims for damages.

The caseworker assigned to the case may not be the person or team who made the original
decision. They must immediately write to the subject informing them that the earlier decision
to deport is being reconsidered and asking them to provide any new information they wish to
be taken into account in making any fresh decision. All those being reconsidered who are
currently detained under immigration powers will remain in detention (subject to the usual
regular review process) unless a decision is taken to release them for reasons unrelated to
the ‘HH’ judgment.

The fresh decision must consider any material changes in circumstances but must not take
into account the policy reflected in the Operation Enforcement Manual (OEM) before 14
December 2007, as this has been withdrawn.

The new decision must be assessed against article 15(c) of the European Union (EU)
Qualification Directive regarding ‘serious and individual threat to a civilian’s life or person by
reason of indiscriminate violence in situations of international or internal armed conflict’. See
related link: EU Council Directive 2004.

If the new decision remains a decision to deport, a new ICD.1070 notice must be served.
This new decision will attract a fresh right of appeal in the UK. At the same time, the old
decision to deport must be withdrawn and any deportation order in force must be revoked.
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This page tells criminal casework caseworkers how to prioritise deportation cases affected
by the ‘HH’ judgement.

It also tells you how to manage such cases depending on whether they are detained or
subject to bail and/or other contact management restrictions.

You must always deal with people who this guidance applies to and who are detained as a
priority. Those who are on bail and/or restrictions are not as urgent as those who are
currently being detained.

You must remember that both the power to detain or restrict a person in this context comes
from the decision to deport, and if it was made before 14 December 2007 or between 13
March 2008 and 17 June 2008, in Iraqgi cases will be considered unlawful because of ‘HH’.

Therefore, the deportation decision must be withdrawn, and there will no longer be any
power to detain or enforce bail conditions or restrictions, and no one can be removed unless
a fresh decision to deport is taken following a review. Each non-detained case must be
treated on its merits and prioritised accordingly.
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This page tells you what criminal casework caseworkers do if a deportation order has
already been signed and served to an Iraqgi national affected by the ‘HH’ judgement.

For people who are in the scope of the ‘HH’ judgement and against whom a deportation
order has already been signed and served, that order must be revoked and fresh
consideration given at the earliest opportunity to take into account any new material facts.

If the decision is to revoke the original deportation order and make a fresh one, both these
decisions must be served at the same time.
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This page explains who to contact for more help with a specific case on ‘HH Iraq’ case law.

If you have read the guidance and still need more help with this category, you must first ask
your senior caseworker or line manager.

If the question cannot be answered at that level, they or you may contact the criminal
casework operational process and policy team (CCOPPT), using related link: Email: CCD
process team for guidance on this policy.

Changes to this guidance can only be made by the modernised guidance team (MGT). If
you think the policy content needs amending you must contact CCOPPT, who will ask MGT
to update the guidance, if appropriate.

The MGT will accept direct feedback on broken links, missing information or the format, style
and navigability of this guidance. You can send these using the link: Email: Modernised
guidance team.

Related links

Information owners
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This page tells you about this version of the HH Iraq case law guidance and who owns it.

Version 5.0

Valid from date 15 May 2013

Policy owner Criminal casework operational process and policy
team

Cleared by director Richard Quinn

Director’s role Director, criminal casework directorate

Clearance date 1 February 2011

This version approved for | Richard Short

publication by

Approver’s role Assistant director, modernised guidance team

Approval date 13 May 2013

Changes to this guidance can only be made by the modernised guidance team (MGT). If
you think the policy content needs amending you must contact the criminal casework
operational process and policy team (CCOPPT) using related link: Email: CCD process
team, who will ask MGT to update the guidance, if appropriate.

MGT will accept direct feedback on broken links, missing information or the format, style and
navigability of this guidance. You can send these using the link: Email: Modernised guidance
team.

Related links
Contact
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